
Kilpailuvirasto/Konkurrensverket
P.O. Box 332, FI–00531 Helsinki, Finland

Telephone: +358 9 73 141
Telefax: +358 9 7314 3328

www.kilpailuvirasto.fi

Konkurrence- og Forbrugerstyrelsen
Nyropsgade 30, DK–1780 Copenhagen, Denmark
Telephone: +45 72 26 80 00
Telefax: +45 33 32 61 44
www.ks.dk

Konkurrensverket
SE–103 85 Stockholm, Sweden

Telephone: +46 8 700 16 00
Telefax: +46 8 24 55 43

www.kkv.se

Konkurransetilsynet
P.O. Box 439 Sentrum, NO-5085 Bergen, Norway

Telephone: +47 55 59 75 00
Telefax: +47 55 59 75 99

www.konkurransetilsynet.no 

Samkeppniseftirlitið
P.O. Box 5120, IS–125 Reykjavik, Iceland
Telephone: +354 585 0700
Telefax: +354 585 0701
www.samkeppni.is

Report from the Nordic competition authorities No. 1/2010

Pr
o

d
u

ks
jo

n
:  

w
w

w
.k

u
rs

iv
.n

o

Competition Policy  
and Green Growth

Interactions and challenges

Com
petition Policy and G

reen G
row

th

Konkurrencenævnet
Imaneq 27, 1. sal, Box 689, 3900 Nuuk
Telephone:  +299 32 80 33
Telefax +299 32 78 50
www.unammineq.gl

ISBN  978-82-90043-49-5

MILJØMERKET

241                                    450

Trykksak

Kappingareftirlitið
Skálatrøð 20, P. O. Box 73, FO 110 Tórshavn
Telephone: +298 35 60 40
Telefax: +298 35 60 55
www.kapping.fo















































































39

Box	15.		Regulation	of	location	of	large	(exceeding	2000	m2)	retail	outlets	in	Finland	

Background.  Finland has an extensive, hierarchically regulated zoning system. The aim of land 
use planning is to create preconditions for a favourable living environment and to promote eco-
logically, economically, socially and culturally sustainable development. In Finland, municipalities 
(365) are responsible for land use planning in their territories. Right from the first years of its acti-
vity, the FCA has received complaints about the zoning system unduly restricting and distorting 
competition between comparable, rival economic operators. The FCA has actively investigated 
the zoning, made representations to competent authorities and participated in several official 
working groups entrusted with considering zoning reforms. 

The case in point is the legislation governing the location of retail outlets exceeding 2,000 m² of 
floor space, entered into force in March 1999, after extensive political debate. The FCA opposed 
to the new law. The Land Use and Building Act provides that commercial property of more than 
2,000 m² will only receive planning approval if the site is specially designated for this purpose in 
the local plan. Local authorities have power to make independent decisions in land-use planning 
matters. The Act has subsequently been tightened so that any major extensions of retail outlets, 
in which the said limits are exceeded, are now covered by the Act. 

Competitive	concerns. Both on the national level and on the Nordic level the FCA has called 
attention to the importance of considering competition in zoning decisions. The FCA’s position 
reflects its experience. For example, the FCA had received a complaint from a company which 
found itself unjustly supplanted in the allocation of market sites, where the city reserved space 
for two companies in a situation where three companies were interested of the said business site. 
While never trying to identify an optimal zoning system in detail, the FCA has always stressed that 
the methods and criteria should be known by the parties and they should be clear. They should 
also be primarily related to the realisation of the project. Additionally, they should be applied in a 
fair, consistent and open manner.

Recommendations	of	the	2007	Working	Group. The effects of zoning and land use policy e.g. 
on competition were discussed in the Trade and Competition working group by the Ministry of 
the Environment which published its report in November 2007. The FCA had representation in 
this group as well. The task of the working group was e.g. to assess the impacts of current legisla-
tion on the development of the retail outlet network, the availability of services and the competi-
tive scene between different types of stores. The working group recommended that:

•   Efforts should be made to determine the feasibility of including a provision on the promotion 
of competition in the Land Use and Building Act. As national Land Use Guidelines are revi-
ewed, an assessment should be made of a possibility to include the promotion of favourable 
conditions for business as one of the goals stated in the Guidelines. 

•   The means and feasibility of zoning to promote competition be examined using pilot projects.

•   The Ministry of the Environment prepare materials on the effects of zoning on competition for 
use by the zoning authorities, in cooperation with the FCA and the Association of Finnish Local 
and Regional Authorities.

•   In the context of the reform of regional administration in Finland, it is assessed whether  there 
should be a regional authority entrusted with calling attention to  competition concerns as 
land use plans are prepared.

•   The Ministry of Environment shall commission an investigation into the appropriateness of the 
current threshold size of a retail outlet (2000 square metres)  falling under this special regula-
tion in view of its impact on competition and the localisation of trade outlets.

The	Draft	Bill	and	FCA’s	comments.	The recommendations seemed to embody the competition 
arguments but climate change was already on the horizon. The recent draft bill for law reform 
commented on by the FCA in June this year promises little success for competition-related argu-
ments.

The draft bill does not mention workable competition as one of its goals, which was regarded 
as a shortcoming by the FCA. The FCA noted the concern about maintaining a healthy supply 
of services in city centers but it stressed that it is impossible to assess unequivocally the impact 
of regulation on such services, as other factors impacting the preconditions for business in such 
areas were not analysed.

Under the draft bill, the zoning decision makers must avoid inflicting damage on current and 
future commercial services in town centres when locating large retail units. The FCA criticised this 
as it opens up opportunities for strategic complaints by rival firms. 
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4.4.2  Advocacy of Market Based Instruments in Environmental Policy

Promoting correct pricing of environmental goods is crucial to a cost-efficient environ-
mental policy and proper innovation incentives. This can best be achieved through 
effective competition – otherwise price signals reflecting environmental externalities 
cannot be effectively transmitted. The competition authorities thus have the important 
task of promoting effective competition. 

Green competition advocacy involves promoting the application of marketbased instru-
ments in as many sectors and to as many pollution sources as possible in a non-discrim-
inatory fashion. This is in accordance with competition policy. The Nordic competition 
authorities have been firm and visible advocates of market based approaches in envi-
ronmental policies.

An important point, however, is that in the design of market based policy instruments 
it is important to consider how well the ‘newly created’ markets will function. If price 
formation in a newly formed market, for example, is likely to be strongly affected by 
market power, different design may be required. An example of advocacy initiative of 
a more general character, the background for the initiative and the points made are 
presented below.

this connection, it may be mentioned that the NCA expressed support at a recent hearing for 
the Commission’s proposal to change the quota directive to include the air transport sector 
(2003/87/EF).

Moreover, the NCA expressed support for the Government’s objective regarding the design of 
the EU quota system after 2012, i.e. that the Government will work to achieve support for the 
view that quota allocations not should be grandfathered but allocated free of charge. However, 
the NCA is sceptical about a Norwegian environmental policy being stricter than that of the 
rest of the EU countries, for instance with regard to the principle for allocating quotas from the 
quota reserve for new industry. At several of the hearings, the NCA has expressed concerns that 
a relatively strict national policy within the quota system might involve distortions to competi-
tion. The NCA has also stated that an environmental tax imposed on emissions from industries 
already part of the quota system – a scheme that applies to some industries in Norway – would 
involve a departure from the principle of cost effectiveness in environmental policy since diffe-
rent sources of emissions will face different emission costs at the margin.

Box	22.			General	advocacy	in	Norway:	Effective	competition	supports		
environmental	goals	

Background. Speeches presented at the European Competition Day in Paris, November 2008 by 
the Director General of the NCA, and at the 100th Meeting of the OECD Competition Committee – 
Paris, February 2008.

Main	points. The main point of these speeches was that there is  close connection between envi-
ronmental policies and sustainable development on the one hand, and competition on the other. 
This connection might well be a win-win situation for society. Since the ultimate goal of com-
petition policy is to ensure efficient markets, an efficient environmental policy calls for a strong 
competition policy. However, it is a challenge to visualise this connection. This is a clear challenge 
facing the competition authorities. 

Furthermore: 

–  Competition authorities should not allow firms to exploit market power in the short run  
in order to stimulate more innovation,

–  Competitive industries must not be allowed to dampen competition for the sake of  
innovation,
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–  Horizontal or vertical cooperation between companies is often necessary to achieve R&D and 
eco-innovations. Competition law enforcement should not discourage this, but

–  Distortions to competition due to overzealous use of state subsidies under the cover of  
climate innovations should not be allowed, and 

–  It must be ensured that globalisation can lead to efficient use of resources and the develop-
ment and dissemination of eco-innovation.

In the speeches it was also pointed out that competition authorities should act against concentra-
tions and abuse of market power, in particular in energy markets. In this regard, the EU initiative 
to establish effective electricity and other energy markets in Europe is very important.

Moreover, the development of a European market for traded emission quotas has just started. Im-
portant experience has been gained. The market will be extended and further developed to cover 
more sectors and emissions sources. In the speeches, it was pointed out that the competition 
authorities should take a keen interest in the design and functioning of these markets. Like other 
markets, emission quota markets can be vulnerable to collusive behavior both by sellers and buy-
ers. Such behavior reduces the efficiency of markets and distorts price signals.

Box	23.			Main	Points	and	Recommendations	–	Advocacy	

•   Promoting correct pricing of environmental goods is crucial to a cost-efficient 
environmental policy and proper innovation incentives

 – This can best be achieved through effective competition

 –  Otherwise price signals reflecting environmental externalities cannot be effectively 
transmitted

•   The green toolbox consists of a wide range of instruments. Analysing and identifying 
regulations that distort or restrict competition, and proposing more efficient means to  
that end are:

 –  important to the achievement of competition policy goals

 –  vital to improving the quality of regulation in the environmental area

 –  in accordance with the OECD’s Declaration on Green Growth, at the Council Meeting at 
ministerial level in June 2009

•   The competition authorities have the important task of promoting effective competition

 –  Advocating market based instruments in environmental policy is in accordance with 
competition policy 

•   To succeed, initiatives must be timely, and political support sought. In addition, it is clear 
that change may take time and perseverance may therefore be necessary
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5.  Business Practices in Green Markets

Green markets are expanding in many sectors of the economy in a response to 
apparent willingness to pay a premium for goods and services associated with environ-
mental benefits.

One definition of a green market is one where the goods traded are a result of a joint 
production of a private good and an environmental public good (i.e. green goods). 
Another way to express this is markets for ‘environmentally friendly’ goods and serv-
ices, or as put more formally by Moraga-Gonzalez and Padrón-Fumaro (2002): A market 
where (i) products vary in their environmental characteristics, and (ii) purchasers are 
willing to pay more for environmentally ‘cleaner’ goods.50

One example of a green market in this context is the growing market for “green elec-
tricity,” which is electricity generated using renewable energy sources. Consumers 
increasingly have the option to purchase green electricity with a price premium that 
applies to all or part of their household’s electricity consumption. In return, production 
of green electricity displaces pollution emissions from electricity generated with fossil 
fuels. Thus consumers of green electricity purchase a joint product – electricity and 
reduced emissions.

Green certificates are one manifestation of a green market in this context. Green certifi-
cates are also known as renewable energy certificates. The certificates distinguish the 
environmental attributes of the electricity from the electrons (i.e. the energy attributes) 
of the electricity. The green certificates and the electrons can be sold separately in 
different markets. 

To the extent renewable energy obligations are imposed, the purchase of green certifi-
cates will document that electricity producers have met their renewable energy obliga-
tion. Moreover, the revenue from the sale of green certificates provides a stimulus to 
develop new renewable energy sources.

For green certificates and other manifestations of green markets to work properly, the 
underlying markets must also work properly. Thus, competition authorities should act 
against concentrations and abuse of market power, not the least in energy markets. In 
this regard, the EU initiative to establish effective electricity and other energy markets in 
Europe is very important.

Voluntary agreements on emission reductions, or the improvement of energy-efficiency, 
have been in place in many countries in different industries for many years.51 The same 
applies to recycling and waste management schemes. 

The fact that many governments, non-governmental organisations, and industries 
promote green markets as a decentralised mechanism to encourage private provision of 
environmental public goods has contributed to these trends.

Thus, different kinds of green or environmental agreements or schemes seem to be an 
inherent part of green markets. 

50   Moraga-Gonzalez, J.  and N. Padrón-Fumaro (2002). Environmental Policy in a Green Market, 
Environmental and Resource Economics 22: 419–447, 2002

51   Environmental voluntary agreements can be defined as those by which the parties undertake to achieve 
pollution abatement or environmental objectives. The target or the measures included in the agreement 
need to be directly linked to the reduction of a pollutant or a type of waste identified as such in relevant 
regulations.
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It is particularly in relation to recycling and waste management schemes that the 
Nordic competition authorities have identified schemes that have triggered competition 
concerns. This is also an area where there is still room for improvement in environ-
mental policy design, namely allowing competition to play a more important role in 
enhancing efficiency. We will be paying particular attention to this area in Section 5.2.

The expansion of green markets has also prompted certification and labelling programs 
for a wide range of products. Even though such schemes have not have caused any 
antitrust cases or advocacy initiatives to a significant degree in the Nordic countries so 
far, potential competition concerns in relation to such schemes are discussed below. 
This, we believe, will provide a valuable background for future assessment of such 
schemes.

Since enforcement of competition law is at the core of the competition authorities’ activ-
ities – and business practices in green markets can be associated with horizontal as well 
as vertical competition concerns in addition to abuse of dominance – we will start with a 
brief summary of the legal basis for the antitrust work related to green markets, devoting 
some extra attention to the assessment of horizontal environmental agreements.

 

5.1		Antitrust	and	Green	Markets

The competition authorities must assess to what extent agreements and business prac-
tices in green markets can constitute a violation of competition law52, i.e. be in contra-
vention of the prohibition of competition-restricting cooperation or the prohibition of 
abuse of a dominant position.

Regarding the prohibition of competition-restricting cooperation, it is important to note 
that many product collection and recycling systems typically depend on a range of 
different agreements. Some are entered into between competitors (horizontal agree-
ments), others are entered into, for example, between demand-side participants and 
service suppliers (vertical agreements). 

Thus, an important issue is whether the manner in which recycling companies are 
organised and operate involves cooperation that restricts competition and is prohibited 
under competition law. 

Regardless of the market shares of affected undertakings, block exemptions do not 
apply to hard-core restrictions such as horizontal price-fixing, market sharing, and influ-
encing of fixed retail prices and minimum prices. It is unlikely that a recycling system 
that entails horizontal hard-core competition restrictions would be acceptable under 
corresponding national regulations to the EU or EEA block exemptions.

Cooperation covered by the prohibition set out in Article 101(3) TFEU is not illegal if 
the terms and conditions of the exemptions in the third sentence are met. To qualify for 
an exemption, the cooperative activity in question must meet four conditions specified 
in 101(3): It must contribute to improving the production or distribution of goods or to 
promoting technical or economic progress; consumers must be secured a fair share of 
these benefits; it must not impose more restrictions than necessary to achieve the coop-
eration goals; and competition must not be excluded for a substantial part of the prod-
ucts in question. 

52   Competition law in the Nordic countries regulate the activities of recycling companies responsible for 
handling returned products in a way which for all practical purposes in this context is similar to EU and 
EEA legislation and provisions on competition.
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The European Commission’s guidelines for applying Article 101(3) TFEU provide guid-
ance on the application of the exemptions in general and on agreements in an envi-
ronment in particular. A short overview of the Commission’s guidelines on horizontal 
agreements in the environmental area is presented below.

Box	24.		EU	Commission	guidelines	on	horizontal	environmental	agreements.

Horizontal	environmental	agreements. The Commission’s guidelines state clearly that, by de-
finition, environmental agreements should be considered to be in breach of Article 101(1) TFEU 
if the cooperation does not genuinely concern environmental objectives but serves as a tool to 
engage in a disguised cartel, i.e. otherwise prohibited price fixing, output limitation or market al-
location; or if the cooperation is a part of a broader agreement aiming to exclude actual or  
potential competitors.

Although some cases may be relatively clear-cut, there are a host of borderline cases. There is 
little reason for concern if there is no precise individual obligation placed on the parties or if they 
are only loosely committed to contributing to the attainment of a sector-wide environmental 
target. The same applies to agreements which give rise to genuine market creation. Recycling 
agreements, for instance, do not generally restrict competition provided, and for as long as, the 
parties are not capable of conducting the activities in isolation, whilst other alternatives and/
or competitors do not exist. Moreover, agreements setting standards for environmental perfor-
mance of products or processes that do not appreciably affect product and production diversity 
in the relevant market, or whose importance is marginal for influencing purchase decisions, do 
not either fall under Article 101(1) TFEU.

However, if an environmental agreement appreciably restricts the parties’ ability to model the 
characteristics of their individual products or the way in which they produce them, involving one-
sided or reciprocal influence over production or sales, and the agreement covers a major share of 
an industry, there are greater reasons for concern. 

Another situation which would give a rise to concern is when there are agreements in place bet-
ween companies  holding significant market shares in which some particular enterprise has been 
appointed as exclusive provider of services related to collection and/or recycling of products for 
the companies involved. This might appreciably restrict competition if other actual or potential 
providers exist or might otherwise come into existence.

Even where some particular environmental agreements may raise concerns from a competition 
standpoint, i.e. the agreements fall under Article 101(1) TFEU, they could also bring economic 
benefits that outweigh their negative effects on competition, either at individual or aggregate 
consumer level. The benefits must stem from reduced environmental pressure resulting from the 
agreement, as compared to a baseline where no action is taken, and to pass the test in Article 
101(3) TFEU, the expected economic benefits must outweigh the costs in terms of reduced  
competition.

Still drawing on the guidelines, it is important to note that whatever the environmental and 
economic gains and the necessity of intended provisions, the agreement must not eliminate 
competition in terms of product or process differentiation, technological innovation or market 
entry in the short or, where relevant, medium term. The guidelines mention as an example that in 
the case of exclusive collection rights granted to a collection/recycling operator who has poten-
tial competitors, the duration of such exclusivity should be determined with due regard for the 
possible emergence of an alternative to the exclusive operator.

We see that the European Commission’s guidelines clearly state that environmental 
benefits can be used as a defence for horizontal practices or arrangements otherwise 
deemed restrictive under competition law. However, there are strict requirements to 
be fulfilled in this regard. There must be net economic benefits in terms of reduced 
environmental pressure resulting from the agreement, as compared to a baseline where 
no action is taken, and the expected economic benefits must outweigh the costs. 
Such costs include the effects of reduced competition along with compliance costs for 
economic operators or effects on third parties. On a final note, the guidelines state that 
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a cost-benefit analysis may be necessary to assess whether net benefits for consumers in 
general are likely under reasonable assumptions.53 

Similar efficiencies may be attained by practices other than horizontal cooperation 
agreements, including vertical agreements, unilateral practices and mergers. Different 
schemes and their use of service providers may also imply a violation of the prohibition 
against abuse of dominance. In the experience of the Norwegian Competition Authority 
(NCA), some recycling companies have used various forms of exclusivity clauses in 
their agreements with companies that provide services to them, such as companies that 
perform collection and/or waste recycling.

Typically, such exclusivity clauses ensure that a service provider will have the exclusive 
right to perform a specified service for the recycling company in a specific geographic 
area. In some cases, the clauses prohibit the service provider that performs services 
for a recycling company from offering its services to the recycling company’s competi-
tors or offering services similar to those the recycling company offers. As to recycling 
companies that enjoy a dominant market position, this type of conduct may be viewed 
as abuse of market power, and thus as a violation of the competition law.

In the next section, we will look closer at restrictive practices in the waste and recycling 
markets.  

5.2		Restrictive	Practices	in	Recycling	and	Waste	Management

A typical green scheme would be a horizontal agreement set up to comply with envi-
ronmental obligations related to recycling or returnable products. Such schemes can 
extend to entire industries and usually comprise a complex set of arrangements, which 
may be either horizontal or vertical, or both. Environmental agreements may also stipu-
late standards regarding environmental performance of products (inputs or outputs) or 
production processes.

The competition concerns in a more specific green context can basically be divided into 
three categories:

i) spillover effects, 
ii) bundling of demand for collection and sorting services and
iii) pricing and fee structure. 

5.2.1  Spillover effects

The spillover effects may involve a significant commonality of costs or the exchange  
of sensitive information, and it may facilitate collusion in the product market.
The following example from Iceland, involving a joint venture to operate a common 
fuel station, illustrates the concerns that can arise.54

 

53   As this statement makes clear, the assessment of a specific agreement is challenging. Clear price signals 
reflecting the environmental benefits render such an analysis easier. Notwithstanding, further work may 
be required to clarify how such an analysis can be conducted in practice from a competition policy  
perspective. 

54   Environmental aspects were not central in this case but the example represents a situation in which 
socially wasteful investments were taken into consideration. Wasteful capital expenditure is harmful to 
the environment since too much material is used to provide a certain amount of goods which could be 
provided with less, possibly much less, capital equipment.
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The competition issues included concerns that the companies would harmonise costs 
attributable to the environmental aspects of the product. This part of production costs 
would thus cease to be a subject of competition between the cooperating companies, 
which again could reduce benefits to consumers from competition.

In the box below, one case from Norway is presented where commonality of costs 
was one of the potential issues. The complainant asked the NCA to consider whether 
a collective decision regarding an environmental fee constituted an illegal cooperation 
since the fee was one of the elements in the car importers’ individual pricing decisions.

Another spillover effect relates to information exchange. Certain information exchanges 
amongst competitors may either be necessary or practical in order to achieve environ-
mental beneficial outcomes. To this end, competitors may seek to enter into voluntary 
agreements with their competitors. Such practices will in many cases also be endorsed 
by authorities keen to promote environmental objectives and green growth.

On one hand, information exchanges through green schemes and environmental agree-
ments can improve market outcomes which can directly benefit consumers, for example 
by sharing risks, saving costs, sharing know-how and driving innovation faster.
On the other hand, e.g. voluntary agreements and different recycling schemes will 
involve information exchange and different forms of cooperation within industries, 
which can also facilitate collusion, work in a discriminatory manner, be exclusionary 
and distortive. It is clear that the exchange of sensitive information and price fixing in 
order align prices in the product market are violations of competition law.

Another spillover effect may be related to the fact that the recycling companies 
expanded their activities to include other areas, such as providing information about 
members’ environmental efforts and lobbying activities. These tasks may be viewed as 
cooperation on information or marketing to consumers. Even marketing, a competi-
tive parameter, can to some extent be coordinated through a recycling company, so 
that participants no longer compete in this area. Thus, coordination through a recycling 
company may lead to member companies competing in fewer areas. It is also possible 

Box	25.			Exemption	from	article	10	of	Icelandic	competition	law	(article	101	TFEU)		
permitting	oil	companies	to	operate	a	common	fuel	station	at	Keflavik	Airport.		
(dnr	27/2005)	–	Iceland

Background. In the Icelandic Competition Authority‘s (ICA) decision no. 21/2004, the oil compa-
nies were found guilty of extensive collusion. The companies were ¨required to meet certain obli-
gations, one of which was to end their cooperation at Keflavik Airport. Shortly after the decision, 
the oil companies filed for exemption from the ban on the grounds that conditions for exemption 
in Article 15 of the Icelandic competition law were fulfilled. 

The applicants had been operating since 1994. Their business can be divided into two categories; 
those which have long-term contracts and those which purchase irregularly from the joint  
venture company. 

The	Approval. The existence of one fuel station at the airport was considered Pareto efficient 
and it was also thought to improve distribution of the product and related services. 

As the situation in Europe was to a large extent comparable, i.e. one fuel station at each airport, 
that was a factor which had to be taken into account.

It was also clear that the capital expenditure (in special equipment) required to build a fuel  
station was extremely high. Hence, the common use of a single fuel station was considered to  
generate social benefits in the form of prevention of wasteful investment expenditures. 

The	ICA´s	Decision.	A permission to operate the joint venture was granted subject to various 
conditions aimed at minimising the risk of collusion.1

1  Environmental policy aspects were not considered by the ICA in this case.
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Box	26.			Return	system	for	scrapped	cars	in	Norway	-	Autoretur	AS		
(Veolia	Miljø	Metall	AS	(A2008-22))	-	Norway

Background.	Autoretur AS organises a return system for scrapped vehicles and is approved by 
the environmental authorities as such. The company is owned by the Norwegian Car Importers 
Association (Bilimportørenes landsforening). 

The scheme is financed by an environmental fee collected from and paid by car importers. The 
fee is collected by the Directorate of Customs and Excise, and allocated to a fund administered by 
Autoretur. The fund is supposed to cover the costs of running the scheme. Autoretur has  
contracts with subcontractors operating the return scheme.

The	infringement. In 2006, Veolia Miljø Metall AS asked the NCA to consider whether the fee 
and the building up of the reserve fund represented a case of abuse of dominant position, i.e. a 
breach of Section 11 of the Norwegian Competition Act The background for this allegation was 
that the fee structure and the fund constituted an effective barrier to establishing alternative and 
competing return schemes.

The NCA was also asked to consider whether the determination of the environmental fee on new 
cars constituted illegal cooperation, i.e. a breach of Section 10 of the Competition Act. The back-
ground for this request was that the fee was uniform for all importers, i.e. represented a collective 
decision on one element in their individual pricing decisions.

The	decision. The NCA concluded that the competition issues arising from the building up of a 
reserve fund to a large extent followed from a regulatory framework designed and enforced by 
the environmental authorities. 

In the decision the NCA also stated that it had already decided to follow up two similar cases with 
a letter to the environmental authorities, i.e. use its power, as specified in Article 9, to point out 
anti-competitive effects of public measures and proposals.

that such coordination may constitute cooperation that restricts competition in a way 
that constitutes a violation of competition law.

5.2.2  Bundling of Demand

Different green schemes can also imply bundling of demand, for instance related to 
collection and sorting services. Quite a few recycling schemes imply a de facto or de 
jure monopoly, and even if prices are regulated, different concerns from a competition 
point of view may arise, for instance related to i) competition between schemes or ii) 
between suppliers to the scheme.

As the following examples show, quite a few ‘green’ competition cases from the Nordic 
countries involve, one way or the other, bundling of demand resulting from green 
schemes: one case from Sweden involving essential facilities and access to infrastruc-
ture, and one case from Iceland involving a decision by Reykjavik City to enter the 
recycling market, and one case from Finland involving non-compete clauses.

Box	27.			The	Swedish	market	for	collecting	used	packaging	materials	in	plastic:	Plastkretsen/
FTI	(dnr	152/2008)	-	Sweden

Background. On the 22 February 2008, the Swedish Competition Authority (SCA) received a 
complaint from a firm called TMR AB alleging that its competitor FTI/Plastkretsen (hereinafter FTI) 
abused its dominant position under Article 102 TFEU. The abuse was alleged to take place in the 
market for collecting used plastic packaging materials. FTI and TMR are both active in the market 
for collecting used packaging materials covered by the regulation on the responsibility for packa-
ging materials.

Regulation (2006:1273) on the responsibility for packaging (the regulation) regulates the respon-
sibility of producers of packaging materials. The law reflects a polluter pays principle, under which 



52

firms that place packaging materials on the market are held responsible for collecting and recyc-
ling the used materials. This responsibility is often discharged by infrastructure clubs; producers 
that jointly set up a system in which consumers can drop off their used packaging at a designated 
point from which it is taken for recycling by the producers. In Sweden the industry set up a sys-
tem called FTI (Förpacknings- och tidningsinsamlingen). The system dates from mid-90s.

The	infringement. FTI was de facto monopolist for about a decade until the challenger TMR 
entered the market with the idea of supplying services aiming at helping businesses to manage 
their responsibility for recovering and recycling plastic packaging. Under regulation 2006:1273, 
firms need to address their responsibility wherever a package may become waste in Sweden. This 
provision has made it difficult to duplicate the system for recovering and recycling packaging. 
Duplication is hard to bear financially in the rural areas of the country, and in areas where popu-
lation density is higher, the lack of available space for placing bins is an issue. TMR was unable to 
construct a complete parallel system whereby TMR claimed that using some of the same bins as 
FTI to recover materials is necessary in order to be able to be active on the market. 

The competition issue in the case was whether the infrastructure held by FTI constituted a ne-
cessary facility which could not be completely duplicated. FTI refused to grant access to the 
necessary bins. It may here be useful to add that the system created by FTI was established on 
municipal sites which could not be duplicated.

The	SCA:s	decision. The SCA met with the parties one by one. After explaining to FTI the gravity 
of its refusal to to supply, the company agreed to enter into negotiations with TMR. The decision to 
close the case was taken on 7 July 2009 since the complainant could no longer prove that there was 
a refusal to supply by FTI. Some months later the parties had entered into an agreement and both 
parties can now market a complete service in collecting and recycling used packaging.

Box	28.		Bláar	tunnur	(dnr	69/2007)	-	Iceland

Background. Gámaþjónustan, a waste collection company, complained to the ICA about the de-
cision by the City of Reykjavik to begin offering its residents recycling services referred to as Bláar 
tunnur (transl. Blue Barrels). By doing so, the City would be competing in the recycling market with 
Gámaþjónustan.1

The complainant claimed that the City’s entry into the market would damage competition in the 
recycling market due to the city’s superior competitive position and would therefore infringe Arti-
cle. 16.-b. of the Icelandic Competition Act. 

The	infringement.	Article 16.-b. of the Competition Act allows the Icelandic competition authority 
to take action against acts of public institutions if these could be damaging to competition unless 
some special legislation permits the harmful conduct. 

The City’s superiority stems from its substantial tax revenues and size. One income source is the 
green tax which is intended to cover the City‘s retrieval costs. Additionally, the City was now of-
fering each household recycling services in the form of a blue barrel for which each household 
would be charged 7,400 kr. for a whole year of service. The complainant‘s view was that the cost of 
the blue barrel service to each home was too low as not all costs were included. On that basis the 
complainant thought the city was engaging in predatory pricing. 

The	ICA´s	decision. A special law on waste handling contains a provision which obliges each mu-
nicipality to make its own arrangements with regard to the collection of household and business 
waste in the community. The provision also states that each municipality is responsible for the 
transportation of household waste because of the municipalities’ role in waste handling. The con-
clusion was therefore that the ICA did not have the authority to intervene because the municipali-
ties were required by law to carry on these projects. 

It was however the ICA’s assessment that certain clues had emerged that suggested that the blue 
barrel scheme might be damaging to competition in the recycling market. Therefore the ICA deci-
ded to exercise advocacy efforts by directing an opinion to Reykjavik‘s City Council.

1    Specialised firm which operates in the recycling market, taking care of waste retrievement, transportation, recycling, and total solutions for  
institutions and companies.
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A European Commission report on competition issues in waste management systems 
states that as the market power of such systems increases the more obliged companies 
with important market shares are to participate in the system, and that: 

The bundling of demand limits the choice of collection/sorting and recycling  
companies and, in the case of a de facto or de jure monopoly of the systems, leaves  
the companies with only a single system that they may enter into agreements with.55

However, the paper points out that a certain bundling of demand might seem to be  
an inevitable consequence of the creation of a viable scheme, for instance due to 
important network economies. 

Yet, it is also pointed out that it is essential to ensure that this bundling of demand does 
not lead to unjustified restrictions to competition in the downstream market (competi-
tion between collectors) and upstream markets (competition between systems). Thus, 
the Commission found that: 

…the contracts between a system and the collectors should be of limited duration, there 
should be a transparent, objective and non-discriminatory tender procedure, and the 
system must not prevent access of competitors to the collection infrastructure.56

A case from Norway illustrates the importance of this point. 

55   See the DG Competition Paper, Concerning Issues of Competition in Waste Management Systems, 
http://ec.europa.eu/competition/sectors/energy/waste_management.pdf.

56  Op. cit. p. 16.

Box	29.		Suomussalmen	Jätekuljetus	Oy/Keski-Kainuun	Kuljetus	Oy	-	Finland

Background.  The institutional set-up of waste management in Finland is discussed in Fact Box 
18 above. The case concerns a non-competition clause related to a concentration implemented 
in 2003. The concentration concerned waste collection in three neighboring municipalities in 
Northern Finland (Suomussalmi, Hyrynsalmi, Ristijärvi). Suomussalmen Jätekuljetus (based in Suo-
mussalmi) sold its waste collection activities in Hyrynsalmi and Ristijärvi to Keski-Kainuun Kuljetus 
which also operated in the latter municipalities.  

The	infringement.	Suomussalmen Jätekuljetus pledged for 10 years not to compete in waste col-
lection in Hyrynsalmi and Ristijärvi while Keski-Kainuun Kuljetus pledged for 10 years not to com-
pete in waste collection in Suomussalmi. 

As a result of the deal, both emerged as the only operators in waste collection in their respective 
areas. As the reason for the deal, Suomussalmen Jätekuljetus stated a public tender organised by 
the municipality of Ristijärvi, as a result of which it had lost the waste collection from the municipal 
premises to Keski-Kainuun Kuljetus, leaving insufficient clientele to continue waste collection acti-
vities in Ristijärvi and Hyrynsalmi.

The	FCA’s	decision. On consulting the FCA, the parties amended the deal, deleting the buyer’s 
non-competition clause altogether and shortening the seller’s non-competition clause to two 
years. In late 2005, a new competitor entered the waste collection market in Suomussalmi, where 
real estate owners are authorised to conclude agreements on waste collection from their premises. 
In 2011, a broader area, covering all the municipalities mentioned, will adopt a waste collection 
system in which the municipalities reserve for themselves the right to organise waste collection in 
their territories. 

The FCA closed the file.
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Regarding the relationship between systems and obliged companies, it is stated in the 
report that, as a general rule, collective systems should apply objective, transparent and 
non-discriminatory conditions in their membership criteria and fee structure. 

5.2.3  Pricing and Fee Structure 

In the report referred to above, it is also pointed out that the fees should reflect the 
actual costs of collection and recovery. Cost-plus based pricing schemes or x-ineffi-
ciency may in addition to competition concerns also undermine the objectives of envi-
ronmental policy. 

Box	30.				Tender	on	establishment	of	facilities	and	network	for	processing	and		
collecting	scrapped	electric	and	electronic	products	by	Elretur	AS:			
Veolia	Miljø	Metall	AS	(A2008-1)	–	Norway

Background. In 1999, manufacturers of electrical and electronic (EE) products were tasked with 
the responsibility for the collection and proper recycling and processing of EE waste. Elretur AS 
were established following the industry-wide agreement between the Norwegian Ministry of the 
Environment and the EE branch organisations to achieve an 80 percent return rate. Elretur was 
established as a nationwide take-back company for the collection, recycling and environmentally 
sound processing of scrapped electrical and electronic equipment. The stated purpose of estab-
lishing the company was to ensure the best possible practical implementation of the above men-
tioned agreement. 

The scheme is based on the authorities’ Regulations regarding scrapped electrical and electronic 
products  (EE Regulations). These regulations make producers and importers in Norway responsi-
ble for the environmentally sound processing of scrapped products. All dealers have an obligation 
to accept waste of the same type as the new products they sell. The waste is picked up from the 
dealers and municipalities and processed by the return (take-back) companies.

Elretur is a non-profit company. The costs of operating the scheme are supposed to be covered 
by an environmental fee on sold EE products. One of its key tasks is to provide information. The 
collection and processing of waste is carried out by contract operators all over the country. The 
company has signed contracts with joint operators for the collection and processing of scrap-
ped electronic products and white goods (including CFC products). The contracts are drawn up 
and worded in such a way that the operators are responsible for the waste generated in their 
contractual county. Elretur’s customers are companies that have responsibilities under the EE 
Regulations. These are companies that import, or, in Norway, produce electrical and electronic 
equipment.

In 2006 the NCA received a complaint from Veolia Miljø Metall AS (“Veolia”) regarding a tendering 
process arranged by Elretur AS. The tender related to the establishment of facilities and network 
for processing and collecting scrapped electric and electronic products. Veolia was rejected from 
the tendering process, and filed a complaint in this regard, asking the NCA to assess whether the 
conduct was in breach of Section 10 (illegal cooperation) and/or 11 (abuse of dominance) in the 
Competition Act. 

The	infringement. The complainant claimed that the reason why Elretur denied Velia a contract 
was that Elretur considered Veolia to be a competitor in the marked for organising return systems 
for EE-waste.

The	decision. The NCA had at the time several similar cases related to recycling schemes. The 
different recycling schemes complained about did to a large extent raise similar competition  
issues. However, the cases did to a large extent also relate to schemes that were endorsed by the 
environmental authorities.

According to Article 9 of the Norwegian Competition Act, the NCA shall supervise competition in 
the various markets. The Authority frequently uses its power specified in Section 9 to point out 
anti-competitive effects of public measures and proposals. It was decided to use the authority 
specified in Section 9 to send a letter to the Norwegian Pollution Control Authority (SFT, now the 
Climate and Pollution Agency) pointing out the potentially negative effects on competition of the 
regulatory framework for recycling schemes, inter alia because of the way in which the recycling 
companies enter into contracts, instead of using resources to handle the cases individually.
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In many of the green schemes, prices are regulated in some way. A common way to 
do this is to require that the scheme operate on a non-profit basis. This does not solve 
all problems, and some of the ‘green’ competition cases encountered concern fees and 
pricing issues. Apart from the obvious problems relating to x-inefficiency, some compe-
tition-related problems seem to stem from the building up of funds, as the following 
example illustrates.

Box	31.					New	pricing	scheme	for	processing	and	collecting	scrapped	electric	and		
electronic	products	by	Elretur	AS:	Ragn-Sells	AS	(A2008-20)	-	Norway

Background.	This case also pertains to Elretur, the background and purpose of which is descri-
bed in the complaint brought by the company Veolia Miljø Metall, described in decision A2008-1 
above. 

The complaint against Elretur was brought by Ragn-Sells. This is a Swedish-owned company which 
in Norway operates nationwide, serving household, municipal, and industrial customers with ser-
vices relating to the collection, sorting, transport, recovery and treatment of residual products and 
waste. One of Ragn-Sells business areas is collection and treatment of EE-waste, and the company 
had temporary approval as an EE collection and recycling company from the environmental aut-
horities (till 2007). However, the company has a relatively small market share and turnover in this 
segment. 

Elretur is a non-profit company. The costs of operating the scheme are supposed to be covered by 
an environmental fee on sold EE products. 

In 2005 Elretur published a new price list (i.e. environmental fees) for collecting and treating scrap-
ped EE products. After the new price list was published, Ragn-Sells AS (Ragn-Sells) sent a letter to 
the NCA asking the authority to instigate whether Elretur was in breach of Section 11 (abuse of 
dominance) of the Norwegian Competition Law. 

The	infringement. Ragn-Sells claimed that the new prices (i.e. environmental fees) were so low 
that they could hardly cover the average variable costs of collecting and treating EE-waste, and 
that the new price structure therefore constituted an abuse of dominant position. 

Elretur for its part argued that the environmental fee had been calculated and collected in a way 
that resulted in building up a reserve fund. Consequently, it was decided to reduce the reserve 
fund by a temporary reduction in the environmental fees.

The	decision. The NCA concluded that the competition issues arising from the building up of a 
reserve fund to a large extent followed from a regulatory framework designed and enforced by the 
environmental authorities. Thus, the NCA decided that the most appropriate action was to follow 
up this case with a letter to the environmental authorities, i.e. use its power specified in Article 9 to 
point out anti-competitive effects of public measures and proposals.

Box	32.	The	market	for	recyclable	containers:		Rentpack	(A2009-35)	-	Norway

Background. Rentpack AS is owned by the Norwegian Brewers association (Bryggeri- og drikkeva-
reforeningen). The company owns a range of standard refillable packaging. Brewers and soft drink 
producers wishing to use these standard refillable packaging units for the Norwegian market have 
to rent them from Rentpack AS. 

In 2005, Rentpack’s Board of Directors, regarded as an association of undertakings under Section 
10 (Agreements between undertakings that restrict competition) changed the fee structure for 
new reusable plastic bottles. The decision implied a differentiated tariff structure in the system for 

Another pricing related reason of concern from a competition point of view relates to 
the pricing structure itself; namely that it could have a discriminatory effect, for instance 
between participants within and outside the scheme or between participants within the 
scheme. One case from Norway, one from Sweden and one from Iceland illustrate how 
different pricing schemes can cause ‘green’ competition issues. 
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reusable bottles. Following the decision, the NCA received letters from several producers of mine-
ral water, requesting the NCA to intervene against the fee increase imposed by Rentpack.

The	infringement. The NCA considered that the changed fee structure in the recycling scheme 
for recyclable drinking containers would affect the actors in the marked for soft drinks and bott-
led water differently. Small and medium-sized companies would be affected unfavorably with 
respect to bigger-sized companies, i.e. small and medium-sized actors would be at a competitive 
disadvantage in comparison with bigger actors. Thus, the decision would lead to competition-
restricting effects in the markets for soft drinks and bottled water. Consequently, in the NCAs view, 
the fee structure implied a decision by an association of undertakings which restricted or distorted 
the competition in the marked for soft drinks and water in bottles, thus infringing Section 10 of the 
Norwegian competition act, as well as infringing Article 53 of the EEA Agreement.

The	decision.	After assessing the circumstances, where the NCA in particular attached importance 
to the fact that Rentpack AS changed their fee structure in accordance with the envisaged decision 
by the competition authority, the NCA terminated the process.

Box	33.			Collection	and	recycling	of	aluminum	cans	and	plastic	bottles	for	beverages	(dnr	
377/2006)	-	Sweden

Background.	Two firms, AB Svenska Returpack och AB Svenska Returpack PET (hereinafter “the 
Returpack system”) run a system for collection and recycling of aluminum cans and plastic bottles 
for beverages. The infrastructure for collecting bottles and cans consists of machines that can read 
a label on the bottles and cans that are part of the system. The machines are installed in shops 
where consumers purchase the products. When the machine recognises a label on a beverage 
container it takes the can or the bottle and gives a small cash check in return to the consumer. The 
cash check may be used as cash in the shop. The Returpack system is an infrastructure club owned 
by some of the major producers of beverages in Sweden. Any firm that places aluminum cans or 
plastic bottles on the market is responsible for collecting and recycling those containers. The Re-
turpack system is the only nationwide infrastructure for collecting and recycling cans and bottles. 

Soldab AB was an importer of beverages that needed access to the Returpack system in order to 
be able to provide a system in which consumers can collect and recycle containers. Soldab needed 
to put labels on the imported cans and bottles in order for the machines to recognise them. Those 
labels where sold by Returpack at a price that risked making imports of beverages in aluminum 
cans and plastic bottles unprofitable. 

The	infringement.	The Returpack system had a monopoly in offering a complete system for col-
lecting and recycling cans and bottles. Since the Returpack system is an infrastructure club, owned 
by the largest national producers of such products small competitors or importers would be at a 
competitive disadvantage when marketing competing products. The unjustified high prices for 
labels were likely to constitute an infringement of article 82 EC-Treaty (now article 102 TFEU).

The	SCA’s	decision. The Swedish Competition Authority decided to close the case after Returpack 
significantly decreased the price for labels. Parallel importers no longer found the price of labels 
being set at such a level that it affords a competitive disadvantage.

Box	34.		Scrap	metal	(dnr	36/2001)	-	Iceland

Background.	The case concerns an agreement between two companies in the recycling sector, 
Sorpa and Fura. Sorpa is a joint venture, owned by municipalities near Reykjavik, which collects 
and recycles waste from council residents. Fura, however, specialises in the recycling of metals. 
The agreement (which was not entered into on the basis of a public offering) was that Fura should 
receive all scrap metal (recyclable and unrecyclable) from Sorpa without a charge. Sorpa even car-
ried the transportation costs. 

Fura‘s sole competitor in Reykjavik city, Hringrás, complained to the ICA about the dominant po-
sition that the agreement conferred on Fura by not requiring it to pay for the resources and trans-
portation in accordance with the general practice in the market. Furthermore, the complainant 
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argued that Fura was able to bid higher for scrap metal from other sources because of its alleged 
dominance. 

The	Infringement.	Agreements made by public companies such as Sorpa can be examined on the 
basis of Articles 10 (101 TFEU), 11 (102 TFEU) or 16 of the Competition Act. These articles concern 
activities of public bodies which may harm competition.

There was disagreement as to whether companies generally paid for scrap metal. However, it was 
not debated that transportation costs were in general carried by the recipient but not the supplier. 
Recognising this, the ICA considered that the free delivery probably granted Fura a considerable 
competitive advantage in the market. However, during the proceedings, Sorpa revoked the agre-
ement with Fura, and there was therefore no need for an intervention on ICA’s behalf. 

The	ICA’s	decision. The ICA’s conclusion was that the agreement destabilized competition in the 
relevant market. 

The agreement, involving a public body making a business agreement with a private company, 
which operates in a competitive environment, was considered to undermine the competitor‘s po-
sition in the market and thus violate Article 16 of the Competition Act. An invalidation of the agre-
ement was considered to be an option but since Sorpa revoked the agreement in the meantime, 
there was no need for intervention. 1

1  Environmental policy aspects were not considered by the ICA in this case.

Another competition concern regarding the relationship between systems and obliged 
companies relates to so called ‘all or nothing rules’, where the system requires the 
participants to transfer all of their obligations to the system, effectively denying alterna-
tive systems the opportunity to compete for collections services or competition between 
systems and alternative solutions. The rule may also prevent the participating undertak-
ings from choosing the most cost-efficient combination of compliance options. 

Competition concerns can also arise in the relationship between systems and collec-
tion/recovery companies, for instance that the collective systems privilege contracting 
with their own shareholder companies for the treatment/recycling of the materials and/
or grant exclusivity. Regarding the former, a way to mitigate this risk is to ensure that 
collective systems use transparent and non-discriminatory tendering procedures.  
The latter issue, i.e. granting of exclusivity in a vertical relationship, is covered by the 
regulations and guidelines on vertical agreements.

In addition to restrictions between the parties, an environmental agreement may also 
have an impact on the output of third parties, either as suppliers or as purchasers. For 
instance, environmental agreements, which may phase out or significantly affect an 
important proportion of the parties’ sales as regards their products or production  
processes, may raise competition concern if the parties hold a significant market share. 
The same applies in the case of agreements whereby the parties allocate individual 
pollution quotas.
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5.3		Certification	Arrangements	and	Competition	Concerns57

Certification of products means assessment and approval of a product according to a 
predetermined standard. Product certification highlights the specific characteristics of 
a product that differentiate it from similar products. It signals the product’s credibility 
and quality attributes that are otherwise difficult to detect. Certification can be based 
on public regulations or voluntary labeling. To increase its credibility, the certification 
process is usually handled by a third party who has no direct connection to either the 
buyer or the seller of the product.

Certification has become a key element in marketing organic food products but has also 
received increased attention in sectors such as construction, electricity and taxi serv-
ices, although this varies quite widely between countries. In the food sector, different 
factors have been identified as being crucial to the development of the sector and to the 
increasing number of certification systems within this area: changing consumer demand, 
increasing internationalisation, higher ownership concentration among different actors 
in the industry and a focusing on safety and quality. Certification can, among other 
factors, be used as a differentiation strategy to create niche markets. In order to create 
well functioning markets, there is much in favour of the view that effects of certification 
for different types of products need to be analysed both from a producer and consumer 
perspective. 

Arguments in favour of certification can be based on the fact that consumers (and 
producers) lack information or that information is asymmetric (sellers know more about 
the quality of a good than buyers) which, in turn, can result in market failures. One 
assumption underlying the outcome of perfectly competitive markets is that consumers 
and producers possess perfect information concerning the price, physical characteristics 
and availability of each commodity. Another assumption is that there is perfectly free 
mobility of all consumers, producers and resources (both within the market and into 
and out of the market). As long as consumers possess perfect information about the 
price of products supplied by various producers and incur no exchange costs, price 
disparities cannot persist because consumers would shift their demand away from the 
high-price producers to the low-price producers. Perfect information and free exchange 
are similarly required on the part of the producers to guarantee that the prices of 

57  This section consists to a large extent of direct translated parts from a report in Swedish by Anna Anders- This section consists to a large extent of direct translated parts from a report in Swedish by Anna Anders-
son and Joakim Gullstrand at AgriFood Economics Centre (SLU and Lund University) concerning certifica-
tion, competition and trade viewed from an economic perspective (Certifiering, konkurrens och handel, 
2009). In addition, the section draws on a report by Alexander Zorn, Christian Lippert and Stephan Dab-
bert of Universitat Hohenheim regarding an economic analysis of certification systems in organic food and 
farming (Economic concepts of organic certification, 2009). The report by Andersson and Gullstrand was 
commissioned by the Swedish Competition Authority.

Box	35.	 Restrictive	practices	in	recycling	and	waste	management

•   Industry wide arrangements through e.g. branch organisations or industry-owned schemes 
common and endorsed by the environmental authorities in recycling and waste management

 –  Arguments in favors of such solutions include economies of scale, operational efficiency, and 
avoidance of non-participating producers getting a ‘free ride’ 

•   However, serious competition concerns may arise: 
 –  risk of spillover effects,  
 –  bundling of demand and
 –  pricing and fee structure.

•   In most instances, there are better, competition based approaches by which the environmental 
authorities can reach their objectives in a more cost efficient way 

•   Most environmentally related cases faced by the Nordic competition authorities in recent years 
relate to recycling and waste management

 –  Many cases closed using soft enforcement
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inputs are the same for all producers. Economic models identify potential market fail-
ures which may hamper the functioning of a market. One such market failure is that 
consumers (and producers) do not have perfect information. They incur costs in respect 
of information gathering including collecting, storing, retrieving and processing. In 
the economics literature this is called bounded rationality (Simon, 2008).58 Collecting 
information is costly. One has to pay for information or collect it oneself by spending 
(scarce) time.

Certification can to a considerable extent reduce transaction costs for consumers by 
gathering information and thereby – via increased mobility – reinforce competition 
which in turn may make it easier to achieve environmental goals. However, certification 
can also have negative effects on competition, for instance if it is the result of lobbying 
from big companies aimed at excluding small companies from using certain types of 
certification. The outcome of certification arrangements is inter alia dependent on the 
number of firms and the physical characteristics of the good. In a dynamic perspective, 
whether firms can freely enter or leave the market and how costly this is are also of 
importance. This is further described in sections 5.3.1 and 5.3.2. 

One aspect is the relationship between certification and competition resulting from 
effects through international trade. One of the problems is that certification standards 
are developed in industrialised countries and that developing countries have little influ-
ence on the standard-setting process. This is to some extent discussed in Sections 5.3.3. 
Section 5.3.4 contains a summary and some policy recommendations. 

5.3.1  Economic Theory and Certification Effects

Lack of information or asymmetric information may result in market failure. When all 
players in a market do not have access to the same type of information, if information is 
missing or even erroneous the risk is that the market will function (highly) inefficiently. 
Collecting information is, however, costly and the transaction costs depend on the char-
acteristics of the product. Markets for high-quality products may even collapse in the 
event of serious information problems. If high-quality products cannot be produced at 
the price buyers are willing to pay (based on the quality they expect to get) these prod-
ucts will be forced out of the market.

Certification of products may reduce information problems. If buyers have more infor-
mation it becomes easier for them to adapt their consumption choices to their pref-
erences. More information may also improve market functioning due to increased 
consumer mobility. Products not otherwise being marketed (and demanded and sold) 
may also be supplied which will increase the benefits to society from a socio-economic 
point of view.59 By successful certification, producers and sellers are able to benefit 
from consumers’ higher willingness to pay for organic products. 

According to McCluskey (2000) organic labeling is an effective tool for overcoming 
information problems for consumers.60 By setting standards and defining exactly what 
constitutes organic food, producers ensure that the costs to consumers of monitoring 
and enforcement can be reduced. Consumers can at low cost easily identify organic 
food products and thereby satisfy their demand. Given market transparency provided 
by a given standard and consumer confidence in the control system, organic food 
markets can further develop and grow. 

Regarding the collection of information, economists distinguish three categories of 
product attributes or qualities according to the cost of collecting information: namely 
search attributes, experience attributes and credence attributes (Nelson, 1970, Derby 

58  Simon, H.A. (2008), Rationality Bounded. In: The New Palgrave Dictionary of Economics. Ed. Basingstoke: 
Palgrave Macmillan. 

59 This is based on the assumption that the information is, of course, not erroneous. 

60  McCluskey, J. J. (2000), A game theoretic approach to organic foods: An analysis of asymmetric informa-
tion and policy, Agricultural and Resource Economics Review, vol. 29(1) pp. 1-9.
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and Karni, 1973).61 Search attributes can be discovered already before purchase and are 
basically such properties as can be identified by looking at the product, for instance the 
color and form of a potato. Experience attributes, however, cannot be checked before 
the purchase but easily afterwards, for instance the taste of the potato. Credence quali-
ties of a product are however invisible which means that they cannot be identified after 
purchase and consumption, or, if they can, only a very long time later. The producer on 
the other hand possesses all the information on the quality, since he or she knows how 
the good has been produced. The information on product quality is therefore asym-
metrically distributed between buyer and seller.

Indeed, the more difficult and more expensive it is for the buyer to determine a prod-
uct’s attributes before purchase, the greater the benefit of certification that signals the 
goods have the attributes sought. Without certification, consumers would face severe 
quality uncertainty and high potential for mislabelling. Certification is therefore prima-
rily used to signify that a product has one or more credence attributes. If certification is 
designed in a correct way, and in those cases where it is necessary supplemented with 
labelling, the buyer will be able to distinguish the certified product from others prior 
to purchase and determine whether it has the desired credence attributes. It can be 
said that credence attributes are transformed into search attributes through certification. 
Because consumers determine what is produced in a market economy, their conscious 
choice based on correct and relevant information does not by definition have a negative 
impact on the function of the market. Basically, certification can therefore function as a 
sound rule of the game for competition.

The above describes how certification can reduce information problems and thereby 
increase the benefit to the individual consumer. The fact that certification provides 
consumers with more information about credence attributes of goods may also be 
used to increase the socio-economic benefits in cases where consumption decisions 
result in external effects. Labelling of beneficial products may, for instance, encourage 
consumers to choose a healthy alternative. This may in its turn result in the popula-
tion being healthier, which increases productivity and reduces public health costs. The 
potential social benefit of introducing certification for healthy products may thus be 
greater than the increase in profits that certification entails for businesses. The converse 
may also apply if certification is not designed in the right way.

Certification is also associated with costs that vary during different stages of the process. 
It is important to make a distinction between the costs of introducing the certification 
system in an operation and the actual costs of certification of the operation. For the 
producer, monetary and non-monetary costs are usually very high when entering into 
and during conversion to an organic operation. Transaction costs of the conversion 
of an operation, i.e. the costs of adapting the production and management processes 
to organic system requirements highly depend on the starting point and the area of 
production. In the long run these costs are sunk62 and will only affect profit during a 
certain period of time. When the operation has been certified organic for some years, 
information costs will fall to a common level as long as the production type stays the 
same. According to Zorn et al. (2009) only a few studies exists on the costs of organic 
certification covering all parts of the system and it is very difficult generally to provide 
reliable estimates for the costs of organic certification63.

61   Nelson P. (1970), Information and consumer behaviour, Journal of Political Economy, vol. 78, pp. 311-
329 and Derby M. and E. Karny (1973), Free competition and the optimal amount of fraud, Journal of 
Law and Economics, vol. 16, pp. 67-88. 

62   Sunk costs are costs incurred in the past and they will not yield any economic gain should a firm decide 
to cease with its business and exit from the market.

63   Rundgren has estimated the financial burden from organic certification services to amount to 1.5 per cent 
of organic retail turnover. Rundgren, G., (2001), What cost is organic certification?, The organic Standard, 
vol. 7 pp. 7-12.
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5.3.2  Certification, Differentiation and Price Premiums

The fact that certification enables buyers to determine what products have credence 
attributes also involves opportunities for producers. When buyers can differentiate 
between products, the producer can actually exploit the willingness of some buyers 
to pay more for special qualities, which may mean a larger market for more product 
qualities. As it generally involves higher costs for producers to manufacture products of 
higher quality, a higher price is also often required for such production to be possible. 
However, it is not likely that producers can charge a higher price if buyers cannot iden-
tify which products are of what quality. Thanks to certification, which in a credible way 
signals a particular product quality to buyers, high-quality products may be more easily 
identified. This also in its turn enables producers to charge a price premium for prod-
ucts of high quality, which provides an incentive to develop different product qualities.

How much higher a price the business can charge depends upon how well the business 
succeeds with the differentiation, how unique the buyers perceive the product to be in 
relation to the competitors’ alternatives. Indeed, the more unique a product is, the more 
difficult it is for buyers to substitute it with another, which in economic terms means 
that demand becomes less elastic. Businesses can utilise the limited opportunities for 
substitution by charging higher prices than would previously have been possible. By 
using such certification as a differentiation strategy, a business can thereby reduce price 
competition in the market in favour of competition over product attributes. 

If a business succeeds well with differentiation, it can at least in the short term utilise 
the limited opportunities for substitution and act as a monopolist. Owing to its unique 
products the business will thus gain the power to influence pricing of its products and 
thereby increase the profits of the business.64 

However, it is not certain that a producer can use certification to develop market power 
if many others produce similar products, which may be the case for instance in the 
production of staple commodities. Producers then remain price takers, who must adapt 
themselves to a given price even after differentiation through certification has been 
introduced. When certification is introduced, the market is split into two segments: 
one for certified products and one for conventional products. Both of these segments, 
however, have such a large number of producers that an individual producer cannot 
affect pricing. This results from the individual producer’s product not differing suffi-
ciently from other producers’ products for the buyer to perceive it as unique. It is there-
fore easy for the buyer to substitute one product for another and difficult for producers 
to accumulate market power. Market segmentation in itself, in combination with quality 
signaling provided by certification, may however nonetheless result in price premiums 
for certified products. An important consequence of producers being price takers is 
that any price premium does not mean that producers can increase their profit, only 
that high-quality production is possible. As the producers cannot influence pricing, any 
increase in price in this case is derived from a natural adaptation to supply and demand 
for certified products. Consequently, certification here does not have a negative impact 
on the function of the market. 

Andersson and Gullstrand (2009) also draw attention to the fact that certification can 
be used to increase rivals' costs. To use cost-driving strategies has long been a way for 
a dominating business to disadvantage its rivals without the need to apply predatory 
pricing. Compared with predatory pricing, the possibility of increasing rivals' costs is 
both less expensive and more credible. This is because the dominating business does 
not need to operate at a loss in the short term and because it is profitable to increase 
the rivals’ costs regardless of whether or not they leave the market. Common examples 
of cost-driving strategies are exclusive supplier contracts, lobbying for statutory provi-

64  Even if consumers are paying higher prices than under an outcome characterised by intense competi-
tion, it is important to bear in mind that this represents a transfer of income and not a socio-economic 
loss. The welfare loss consists of production (and consumption) being lower than what is desirable from 
a socio-economic point of view. The more inelastic the demand, the less will consumption be reduced 
through a higher price.  
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sions and product regulations that damage rivals, and marketing and R&D wars.
Influencing the design of certification standards is another way of increasing rivals’ 
costs. Even if those groups who set standards should be open for all firms, it is not 
uncommon for there to be actors with more influence than others. Major businesses 
may – thanks to their lower organisational costs and greater resources –, have more 
opportunities than other to influence the design of certification standards. Grolleau et al. 
(2007) have identified four ways for a business to increase its rivals’ costs by influencing 
the design of certification programs.65 These are described below.

Define a narrow product category

The aim of certification is to signal which products within a particular product category 
possess special attributes. How the product category is defined therefore has significant 
consequences. Dominating businesses can influence category divisions so that their 
products are compared with as few other products as possible, which makes it easier 
for these businesses to become certified. This behavior makes it difficult for rivals to 
differentiate their own products and for consumers to choose the product that best 
satisfies the fundamental aim of the certification standard. One relevant example may be 
that beef producers would prefer to end up in the narrowest product category possible 
in future climate labeling based on carbon dioxide equivalents. From the beef produc-
er’s perspective, climate labeling should preferably create a special category for beef 
considering how much less greenhouse gases the production of other kinds of meat or 
the vegetarian protein alternative legumes normally emit in comparison. 

Define certification criteria that disfavour competitors 

Businesses can also influence the certification criteria so that their own products are 
favoured over competing products. The criteria are e.g. designed so that they focus on 
raw materials that competitors use more intensively, even if the use of these raw mate-
rials as such does not need to be a major impediment for achieving the original goals 
of the certification any more than the use of other alternatives. Criteria may also be 
designed according to local conditions and in this way harm foreign producers that, for 
instance, have other cultivation traditions. Transport criteria is a typical example of how 
local producers can favour their own positions by putting a limit on how long goods 
may be transported or requiring that goods must be transported in a special way. When 
foreign producers’ costs increase, their potential competitive advantages such as lower 
labour costs or better cultivation conditions are threatened. 

Define monitoring mechanisms that disfavour competitors 

By formulating monitoring mechanisms in a special way, costs can be increased more 
for some producers than for others. The ability of producers to conduct tests that 
require special technical equipment often varies widely. A large business often has 
its own laboratory that can conduct complicated tests quickly and efficiently. A small 
producer does not have the same financial assets to implement expensive tests and 
cannot utilise the advantages of scale to the same extent as a large business. Certifica-
tion can thereby be easier for major producers. Foreign producers also may not have 
access within a reasonable distance to the technical equipment that is required owing to 
various technical traditions. The criteria for implementing a certification audit can also 
disfavour foreign producers if the rules do not allow or impede foreign control bodies.

Disrupt signals to the consumer

Finally, a business can increase its rivals’ costs by creating an environment that 
produces uncertainty on the part of consumers regarding certified products. This is 
achieved by developing their own product labeling or through disseminating messages 

65   Grolleau, G., L. Ibanez and N. Mzoughi, (2007), Industrialists hand in hand with environmentalists: how 
eco-labeling schemes can help firms to raise rivals’ costs, European Journal of Law and Economics, vol. 
24 pp. 215-236. 
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about their own products’ attributes. Rivals who wish to market credible certified prod-
ucts incur higher transaction costs when it becomes more difficult for the consumer to 
determine which product possesses which attributes. 

5.3.3  Certification and Trade66

Certification may disadvantage foreign producers in several different ways if the condi-
tions of the certification standard are based on domestic circumstances or if competi-
tors use standard design with a strategic purpose. Foreign producers can also incur 
higher transaction costs if it is difficult to gain access to the certification rules or if they 
are only offered in a language that is not the producer’s native language. Certification 
that discriminates against foreign producers will have a negative impact on the market 
shares of foreign producers and increase the market power of domestic companies. It 
can thus be said that certification becomes a form of non-tariff trade barrier. Certifica-
tion can, however, also represent an opportunity for foreign producers to improve 
product quality and improve the efficiency of their production and also a chance for 
foreign producers to reach new, sometimes more profitable, markets. In particular, 
developing countries that sometimes have difficulties reaching the markets of industr-
ialised countries owing to poorly developed domestic safety regulations regarding food 
products can obtain better opportunities for market access thanks to certification. What 
the introduction of a certification standard means for trade between countries conse-
quently depends on the standard’s design, that is to say how easy, or difficult, it is for 
the foreign producers to meet the standard. Standards that involve major increases in 
costs for foreign producers in relation to domestic producers can in practice operate as 
an import prohibition. Less restrictive standards can on the other hand increase imports, 
even where the increases in costs are proportionally greater for foreign producers.

5.3.4  Concluding Remarks

Certification affects various parties in the supply chain. How the parties are affected and 
the effect that certification has on competition and the way in which the market func-
tions depend to a great extent on the initial competitive situation and the design of the 
certification standards. In the best case, certification results in better competition with an 
efficient market as a consequence. This is because certification provides consumers with 
more information about product quality and subsidises transaction costs. Certification 
quite simply makes it easier for consumers to identify the attributes of different goods, 
which means that consumption decisions can be adapted according to real preferences. 

The fact that consumers can identify different qualities is also a precondition for 
producers being able to engage in high-quality production. This production is normally 
expensive and requires higher prices to be possible. Without credible quality signals it 
is difficult to charge higher prices, as there is no cause for the buyer to rely on partic-
ular goods having the attributes sought. When certification is introduced, the producers’ 
incentives to develop the various product qualities that consumers demand increase. 
Certification thus results in more product variants through differentiation, which 
increases the options available to consumers. 

The positive result depends on a correctly designed, non-discriminatory certification 
standard and properly functioning competition between the various actors in the supply 
chain. All producers must consequently have the same opportunities to make use of 
certification and to gain access to any price premium. However, it is important to bear 
in mind that certification can cause different profit opportunities for different actors in 
the supply chain depending on the initial competitive situation. Firms that from the 
beginning operate in a market exposed to fierce competition have, for example, more 
limited opportunities to increase profit with the aid of differentiation by certification 
than firms in a market with few competing players. Indeed, the fewer players in the 
market, the greater the market power and better differentiation possibilities. Certification 

66  The content of this subsection draws exclusively from the report by Andersson and Gullstrand (2009).



64

of food products ought therefore to be significantly more profitable for retailers who 
operate in an oligopoly market than for primary producers who are often exposed to 
intense competition and are therefore often price takers. The unequal balance of power 
between actors also means that price premiums often pass to the stronger actors; it is 
consequently preferable to have equally strong actors that challenge each others’ power 
positions. 

An initial unequal balance of power within an industry may create discriminatory certi-
fication standards. This is because the strong actors have greater opportunities to influ-
ence certification standards to their own advantage. A discriminatory standard will limit 
opportunities for producers to compete on equal terms, resulting in inefficient produc-
tion with higher consumer prices and a poorer range of supply of goods. In cases 
where the standard disadvantages foreign producers in favour of domestic producers, 
certification can also have a negative impact on international trade flows. 

In the table below, different types of effects from certification are summarised.

Table 1.  Certification effects for different actors under different forms of competition

Consumer Retailer Processor Primary	producer

Properly 
functioning 
competition

Inadequate 
competition

Certification provides

- more information

- lower transaction costs

- more available options

Certification may

- result in unnecessarily 
high consumer prices for 
certified goods

Certification enables

- sales of high-quality 
goods

 

Certification can

- be used to exploit 
the consumers’ 
greater willingness 
to pay for special 
products

Certification enables

- production of high-
quality goods

Certification

- can be used to 
exploit buyers’ 
greater willingness 
to pay for special 
products

- can exclude 
processors with 
discriminatory 
standards from the 
market

- does not need 
to result in price 
premiums for 
processors in buyer-
driven supply chains

Certification enables

- production of 
high-quality goods

Certification

- can be used to 
exploit buyers’ 
greater willingness 
to pay for special 
products

- can exclude 
producers with 
discriminatory 
standards from the 
market 

- does not need 
to result in price 
premiums for 
producers in buyer-
driven supply chains

Source: Andersson and Gullstrand (2009)
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Box	36.		Main	Points	and	Recommendations	–	Certification

•  Certification has become increasingly important, not the least in green markets 

 –  When certification is introduced, producers have a greater incentive to develop the various 
product qualities that consumers demand

 –  Certification highlights specific characteristics of a product

 –  Is primarily used to signify that a product has one or more credence attributes (attributes that 
are invisible and difficult to judge). Thus, certification reduces the transaction costs consumers 
incur in gathering information

 –  Green certification encourages consumers to choose a ‘greener’ alternative

•   Businesses may try to influence the certification criteria so that their own products are favoured 
over competing products 

 –  This may for instance be done by defining a narrow product category or defining monitoring 
mechanisms that disfavour competitors

•   Correctly designed, independently determined, non-discriminatory certification standards and 
effective competition are important for positive results

•   The competition authorities have an important role in this context (advocacy or enforcement) 
as businesses may have an incentive to influence the certification criteria in an anti-competitive 
way
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6.   Future Challenges on the Path  
to Green Growth

In the OECD’s Declaration on Green Growth, from the Council Meeting at Ministerial 
level held in June 2009, it is stated that economic recovery and environmentally and 
socially sustainable economic growth are key challenges that all countries are facing 
today.67 

Notwithstanding, Green Growth will be relevant beyond the current global economic 
downturn, addressing urgent challenges including the fight against climate change and 
environmental degradation, enhancement of energy security, and the creation of new 
engines for economic growth. The Ministers also clearly state that the crisis should not 
be used as an excuse to postpone crucial decisions for the future of our planet.

Acknowledging that ‘green’ and ‘growth’ can go hand in hand, the Ministers encourage 
domestic policy reform, with the aim of avoiding or removing environmentally harmful 
policies that might thwart green growth. Moreover, the Ministers declare that they will 
work towards establishing appropriate regulations and policies to ensure clear price 
signals encouraging efficient environmental outcomes.

Clear and correct price signals reflecting environmental externalities and appropriate 
incentives for investment in green technologies can only be achieved through effective 
competition. This means that competition policy and effective enforcement of competi-
tion law must be an integral part of a Green growth strategy. It also means that market-
based environmental policy tools are important ingredients in green policy packages.

In practice, regulators use a wide range of approaches to achieve environmental goals. 
While command and control policy instruments have been widely used for decades 
in the execution of environmental policies, market-based approaches such as pricing 
emissions or subsidising environmentally beneficial behavior, have been mandated by 
academia for several decades, and are now being implemented in a growing number of 
applications. The Nordic competition authorities have been firm and visible advocates 
of market based approaches in environmental policy. 

Some existing environmental policies or schemes endorsed by respective authorities 
impose restrictions on competition. They raise barriers to entry and/or limit incentives 
or opportunities for effective competition. The Nordic competition authorities have been 
active in pointing out these limiting effects, where they exist, and advocating the impor-
tance of competition to achieve environmental goals in a cost-effective way. Potential 
spill-over effects from governmentally endorsed schemes as well as other possible anti-
competitive effects from bundling of demand or pricing arrangements have also been 
scrutinised in several cases, as part of the enforcement activities of the competition 
authorities.

Green competition advocacy and the involvement of competition authorities in relation to 
direct or indirect restrictive effects on competition resulting from various green schemes, 
will be no less important in the future, and will constitute an important factor in a 
successful Green Growth strategy.

67   OECD, Declaration on Green Growth, adopted at the Council Meeting at Ministerial level on 25 June 
2009, C/MIN(2009)5/ADD1/FINAL.
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We have paid substantial attention to Green Public Procurement and green certification 
schemes in the report – not because these are areas about which the Nordic competi-
tion authorities have had any great cause for concern, or which they have prioritised 
using enforcement resources – but because we believe such approaches will grow in 
importance in the future. We hope that the sections on Green Public Procurement and 
green certification schemes will assist the competition authorities in their assessment of 
such schemes in the future. We also hope that these sections can be valuable to other 
authorities interested in learning how these tools can be used and applied in ways that 
stimulate competition while supporting the green growth strategy.

Environmental policy and competition policy share the common long-term objective 
of preserving and increasing social welfare. In the report it has been explained why 
effective competition is important for the efficiency of environmental policy, and conse-
quently, why competition policy and effective enforcement of competition law should 
be an integral part of a Green Growth strategy. An important point in the report is that 
we should strive to make the execution of environmental policy and competition policy 
mutually supportive.

It may be tempting for individual regulating bodies in the public sector engaged in 
implementing green growth policy to introduce or remove taxes or regulations targeted 
at the sector they have administrative responsibility for without paying attention to the 
wider impact their decisions might have on the economy. These decisions may e.g. 
be triggered by proposals expressed in the media, and implemented with an eye to 
the immediate political reward. Such opportunistic, ad hoc politics must of course be 
avoided. A successful shift towards green growth requires that policies be coherent and 
cost efficient. This requires a broad and long term perspective where the impact on 
competition is also taken into account.

To contribute fully to Green Growth is one of the great strategic challenges faced by 
competition authorities. Their enforcement activities will be crucial in ensuring that 
restrictive business practices do not undermine the Green Growth strategy. Green 
Growth has already created and continues to create new and innovative business 
segments into which new economic operators are emerging, competing for new 
customers and transactions, and forming ties with other business segments. Hence,  
one of the challenges of Green Growth is innovative industries: new operators attempt 
to enter and prosper, incumbents strive to protect their turf, new collaborative configu-
rations and distributive systems take shape. The Schumpeterian perspective on competi-
tion in innovative and dynamic markets has taught us that not all innovations necessarily 
intermesh harmoniously; competition is also for the market and not only in the market. 

To exploit new innovative opportunities fully without barring even better innovations 
in the future is a great challenge for everyone. The institutional set-up must be restruc-
tured to facilitate the removal of barriers to entry and provide further impetus for the 
innovative entry of new types of environmentally-motivated products and services as 
well as productive techniques. It is equally important that the institutional set-up main-
tain competitive neutrality. Inevitably, however, choices have to be made that provide 
impetus to certain kinds of development paths and perhaps deter others. 

Competition authorities do not generally have the authority to make decisions on  
such fundamental institutional choices. However, they must clarify the competitive  
ramifications of such choices, and point out situations in which competitive neutrality  
is unnecessarily compromised. 

Competition authorities must also maintain a dynamic and forward-looking perspective 
on their enforcement activities in respect of innovative green markets. They must be 
careful not to discourage pro-competitive, welfare-enhancing competition. Fighting for a 
dominant position through innovation is good – abusing the dominant position, when it 
is gained, is bad. Collusion or abuse of dominance are never good, even when dressed 
in green.
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